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ARBITRATION AWAPJ): 

On July 6, 1977, the undersigned was appointed impartial arbitrator to issue 
a final and binding arbitration award in the matter of a dispute existing between 
Berlin Professional Policemen's Association, referred to herein as the Association, 
and City of Berlin, referred to herein as the Employer. The appointment was made 
pursuant to Wisconsin Statutes 111.77 (4)(b), which limits the jurisdiction of the 
Arbitrator to the selection of either the final offer of the Association, or that 
of the Employer. Hearing was conducted on August 10, 1977, at Berlin, Wisconsin, 
at which time the parties were present and given full opportunity to present oral 
and written evidence, and to make relevant argument. A transcript of the pro- 
ceedings was made, and briefs were filed in the matter, which were exchanged by 
the Arbitrator on October 17, 1977. 

THE ISSUE: 

The parties have been able to negotiate terms for all items in their 
Collective Bargaining Agreement, with the exception of the provisions governing 
the administration and assignment of overtime. The parties in their prior 
Collective Bargaining Agreement, which expired on January 1, 1977, had negotiated 
the following provisions with respect to overtime and overtime administration. 

ARTICLE 4 - OVERTIME _.- 

Employees shall be compensated at the rate of time and one-half 
for all hours worked in excess of eight (8) hours per day or 
forty (40) hours per week. The parties hereto agree that assign- 
ment of personnel to overtime hours (full or substantially full 
shifts) should be made on equitable basis. In recognition thereof 
the parties have established an experimental policy for the 
equitable administration of such assignments, which policy is not 
subject to the grievance procedure of this Agreement or Sec. 
111.70 (3)(a) 5 stat. 

POLICY - OVERTIXE ADXIliISTRATIO?j ---- 

All personnel required to perform (beyond their own regularly 
assigned hours) to fill in for all or substantially all of a 
work shift where the employee regularly assigned is absent, 
shall be assigned in accordance with the following: 
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1. The regular full-time employees who are on their regular 
scheduled day off shall first be given an opportunity to take 
the shift. 

2. If no one accepts, part-time personnel regularly scheduled 
off will be offered the opportunity. 

3. If no one has accepted, employees who have been, or will be 
on duty at other times during that day, will next be offered 
the opportunity. 

4. It is understood that at those tines when the same two 
officers are available for overtime duty on successive 
occasions, the opportunity will be alternated between them 
as far as is practical. 

5. The aforementioned policy will be adrr.inistered flexibly 
consistent with the needs of the Departcent by the Captain. 

IT IS AGREED that the above policy will remain in effect, unchanged, 
during the contract year. 

The parties make the following last best offer with respect to administration and 
assignment of overtime: 

ASSOCIATIOX FINAL OFFER: 

AHEXD ARTICLE 4 - Overtime to read as follows: 

Employees shall be compensated at the rate of time and one-half 
for all hours worked in excess of eight (S) hours per day or 
forty (40) hours per week. All personnel required to work 
(beyond their own regularly assigned hours) to fill in for all 
or substantially all of a work shift where the employee 
regularly assigned is absent, shall be assigned in accordance 
with the following: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

The regular full-time employees who are on their 
regular scheduled day off shall first be given an 
opportunity to take the shift. 

If no one accepts, part-tine personnel regularly 
scheduled off will be offered the opportunity. 

If no one has accepted, employees who have been, or 
will be on duty at other times during that day, will 
next be offered the opportunity. 

It is understood that at those times when the same 
two Officers are available for overtime duty on 
successive occasions, the opportunity will be 
alternated between them as far as is practical. 

When employee's absence for sickness exceeds one week, 
the employer may fill the absent employee's shift with 
part-time personnel. When an employee is absent for 
Court appearances which are scheduled more than one 
week in advance, the employee's shift may be filled 
by part-time personnel. 

In the event overtime duty is available, an employee 
who otherwise qualifies shall be permitted to work 
only one of his two off days per week. 

The aforementioned policy with regard to overtime 
administration will be administered flexibly con- 
sistent with the needs of the Department by the 
Captain. 
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ENI'LOYER FINAL OFFER: .-__--- 

Delete last two sentences of paragraph 1 of Article 4 and delete the 
Addendum to the Agreement at page 16 titled Policy - Overtime 
Administration. .--~ 

The contract provision in dispute, based on the Employer's final offer would then 
read at paragraph one of Article 4 as follows: 

ARTICLE 4 - OVERTINE 

Employees shall be compensated at the rate of time and one-half 
for all hours worked in excess of eight (9) hours per day or 
forty (40) hours per week. 

POSITION OF THE PARTIES: - 

POSITIO?i OF THE ASSOCL4TIOX -- 

The Association argues that the incorporation of its final offer with respect 
to overtime administration incorporates an existing policy into the Collective 
Bargaining Agreement; and since said policy proved workable it is reasonable to have 
it a matter of the Agreement and subject to the provisions of the Grievance Procedure. 

The Association further argues that the inclusion of the Policy for Overtime 
Administration would give first preference to such assignments to full time personnel, 
resulting in better trained officers on the street for such assignments; and providing 
for full time officers working with full time officers, which would provide for safer 
working conditions to the full time officers than having to work with part time 
personnel. 

The Association further argues that the inclusion of the overtime policy as a 
matter of contract would influence the Employer to add more full time personnel. 

Lastly, the Association contends that affording overtime assignment preference 
to full time personnel provides economic advantage to the full time officers, 
because it creates more earning opportunities for them; and that in the absence of 
any proof of the City's ability to pay the added cost of the overtime, the 
Association's offer in this matter should be accepted. 

POSITIOZi OF THE ENPLOYER .- -- 

The Employer makes the following arguments: 

1. The City retains the lawful authority to establish staffing priorities 
within the Police Department and that the stated objective of the Association, to 
limit that authority, is not a mandatory subject of bargaining. 

2. The interests and welfare of the public would be better served by 
alloxtng the City Police Department to retain flexibility in the assignment of 
extra duty hours. 

3. The method adopted by the Association in its final offer, which seeks 
to attempt to limit the employment of part time personnel, would not accomplish 
that goal. 

4. The City's offer is more reasonable when compared to the provisions of 
collective bargaining agreements with respect to overtime &n surrounding counties 
and communities. 

31scuss10N_: 

The parties in these proceedings have made no agreement that Form I of the 
arbitration provision of 111.77 should control, consequently, the undersigned is 
vested only with the authority to select either the final offer of the Association 
or the Employer without modification of said offer. Statute 111.77 (6) sets forth 
statutory criteria which the Arbitrator is to consider in arriving at his decision, 
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a n d  th e  u n d e r s i g n e d  n o tes  that ev idence  a n d  a r g u m e n t w a s  p r e s e n te d  wi th respect  to  
on ly  cer ta in  o f th e  statutory cri teria. T h e  A rbi t rator wi l l  cons ide r  on ly  th e  
statutory cr i ter ia to  wh ich  th e  par t ies  add ress  themse lves ,  wh ich  are:  1 1 1 .7 7  (6)(a),  
th e  lawfu l  a u thor i ty  o f th e  emp loyer ;  (c) th e  interest  a n d  we l fa re  o f th e  publ ic ;  
(d)  compa r i son  o f th e  w a g e s , hou rs  a n d  cond i t ions  o f e r A p l o y m e n t o f th e  e m p l o y e e s  
invo lved  in  th e  arb i t ra t ion p r o c e e d i n g  wi th th e  w a g e s , hou rs  a n d  cond i t ions  o f 
e m p l o y m e n t o f o the r  e m p l o y e e s  pe r fo rm ing  s imi lar  serv ices;  (f) th e  overa l l  compa r i son  
p r e s e n tly rece ived  by  th e  e m p l o y e e s , i nc lud ing  indi rect  w a g e  c o m p e n s a tio n , 
vacat ion,  ho l idays  a n d  excused  tin e , i nsu rance  a n d  pens ions ,  med ica l  a n d  hospi ta l iza t ion 
b e n e fits, th e  c o n tinui ty  a n d  stabi l i ty o f e m p l o y m e n t, a n d  al l  o the r  b e n e fits 
rece ived;  (h)  such  o the r  factors,  n o t c o n fin e d  to  th e  fo r e g o i n g , wh ich  a re  no rma l l y  
o r  t radi t ional ly  ta k e n  in to cons idera t ion  in  th e  d e te r m i n a tio n  o f w a g e s , hou rs  a n d  
cond i t ions  o f e m p l o y m e n t th r o u g h  vo luntary  col lect ive ba rga in ing ,  m e d i a tio n , fact-  
fin d i n g , arb i t ra t ion o r  o the rw ise  b e tween  th e  part ies,  in  th e  pub l i c  serv ice o r  in  
pr ivate  e m p l o ~ y m e n t. 

T h e  E m p loyer  in  h is  br ief  a r g u e s  th a t th e  A rbi t rator shou ld  cons ide r  on ly  th e  
statutory cr i ter ia fo u n d  a t 1 1 1 .7 7  (6)(a),  (c), (d).  F r o m  th e  p reced ing  p a r a g r a p h  
it is c lear  th a t th e  u n d e r s i g n e d  in tends  to  cons ide r  th e  statutory p rov is ions  
fo u n d  a t 1 1 1 .7 7  (6)  (f) a n d  (h), as  wel l  as  th o s e  cr i ter ia a r g u e d  by  th e  E m p loyer.  
T h e  Assoc ia t ion  h a s  a r g u e d  th a t the i r  las-  +  o ffe r  w o u l d  a ffo rd  a d d i tio n a l  over t ime 
ea rn ings  to  fu l l  tin e  pe rsonne l ,  a n d  in  v iew o f th a t a r g u m e n t th e  u n d e r s i g n e d  
cons ide rs  th a t cr i ter ia fo u n d  a t 1 1 1 .7 7  (6)(f) shou ld  b e  cons idered ,  s ince  over t ime 
c o m p e n s a tio n  is cer ta in ly  a  par t  o f overa l l  c o m p e n s a tio n  as  p rov ided  there in .  T h e  
Assoc ia t ion  h a s  fur ther  a r g u e d  th a  t the i r  p roposa l  w o u l d  incorpora te  in to th e  
C o n tract w h a t is e s s e n tia l ly  a n  ex is t ing po l icy  o r  pract ice th a t h a s  b e e n  in  e ffect  
fo r  severa l  years  pr ior  to  th is  A g r e e m e n t. T h e  u n d e r s i g n e d  a lso  cons iders .  th a t th e  
inc lus ion  o f th e  pract ice in to th e  C o n tract fa l ls  wi th in  th e  s c o p e  o f th o s e  o the r  
factors no rma l l y  cons ide red  in  d e te rn in ing  w a g e s , hou rs  a n d  cond i t ions  o f e m p l o y m e n t 
as  p rov ided  fo r  in  1 1 1 .7 7  (6)(h);  th e  u n d e r s i g n e d  wil l ,  th e r e fore,  cons ide r  th a t 
statutory p rov is ion  as  wel l .  

T H E  L A W F J L  A L i T H O R ITY  O F  T E D , R K F 'L O Y E R  _ ~ _ _ - _ ~ _ _ _ _ - .--..- 

T h e  E m p loyer  h a s  a r g u e d  th a t th e  A rbi t rator shou ld  n o t cons ide r  th e  
Assoc ia t ion 's  o ffe r  b e c a u s e  it is par t ia l ly  m o t ivated as  a n  a tte m p t to  p ressu re  
th e  E m p loyer  to  d e te r m i n e  its staff ing po l icy  wi th respect  to  fu l l  tim e  versus  
par t  tim e  e m p l o y e e s . The re  is n o  q u e s tio n  in  th e  m ind  o f th e  A rbi t rator th a t o n e  
o f th e  s igni f icant  r easons  th e  Assoc ia t ion  is p ropos ing  its over t ime po l icy  is to  
p e r s u a d e  th e  E m p loyer  to  i nc rease  th e  n u m b e r  o f fu l l  tim e  o ff icers o n  h is  staff 
a n d  dec rease  th e  n u m b e r  o f par t  tim e  o fficers, b e c a u s e  th e  Assoc ia t ion  h a s  a d v a n c e d  
th a t a r g u m e n t a t hear ing .  T h e  u n d e r s i g n e d  wi l l  n o t cons ide r  th e  Assoc ia t ion 's  
a r g u m e n t th a t th e  po l icy  wi l l  i nduce  th e  E m p loyer  to  h i re  m o r e  fu l l  tim e  pe rsonne l  
b e c a u s e  it i nvades  th e  a r e a  o f th e  lawfu l  a u thor i ty  o f th e  E m p loyer.  T h e  cour ts  o f 
th is  S ta te  h a v e  h e l d  th a t p roposa ls  f rom th e  Assoc ia t ion  wh ich  d e a l  wi th th e  
c reat ion  o f pos i t ions a re  n o t m a n d a tory  sub jects  o f ba rga in ing .1  In  v iew o f th e  
ru l ing  o f th e  courts,  th is  A rbi t rator conc ludes  th a t it w o u l d  b e  inappropr ia te  to  
cons ide r  a n y  a r g u m e n t a d v a n c e d  by  th e  Assoc ia t ion  wi th respect  to  th e  e ffect  th a t 
th e  p r o p o s e d  p rov is ion  wi l l  h a v e  wi th respect ' to exer t ing  in f luence o n  th e  E m p loyer  
to  c reate  n e w  fu l l  tim e  posi t ions.  T h e  A rbi t rator n o tes  th a t th e  E m p loyer  h a s  a lso  
a r g u e d  th a t th e  Assoc ia t ion  p roposa l  w o u l d  n o t ach ieve  th is  ob jec t ive  in  a n y  e v e n t. 
T h e  u n d e r s i g n e d  d o e s  n o t cons ide r  it necessary  to  cons ide r  th is  a r g u m e n t o f th e  
E m p loyer  in  v iew o f th e  fo r e g o i n g . 

W h i le th e  u n d e r s i g n e d  h a s  re jec ted th e  Assoc ia t ion  a r g u m e n t VJ i th  respect  to  
th e  c reat ion  o f m o r e  fu l l  tim e  posi t ions,  it is still necessa ry  to  e x a m i n e  th e  
p roposa ls  in  l ight  o f th e  o the r  statutory cr i ter ia c i ted a b o v e , s ince  th e  p roposa l  
o f th e  Assoc ia t ion  h a s  o the r  pu rposes  th a n  to  in f luence th e  E m p loyer  to  c reate  n e w  
fu l l  tin e  posi t ions.  

1 )  O a k  Creek-Frank l in  Jt. City S c h o o l  District Dec is ion  N o . 1 X 3 2 7 - D  (g/74),  a ffd . _ -  _ _ ._ _ . _- - .__ ---) 
O a k  C reek  e d u c a tio n  Associat io_ l l ,  W iscons in  E d u c a tio n  Assoc ia t ion  Counc i l  v. 
a , C a s e  X 0 . 1 4 4 - 4 7 3 , D a n e  C o . Cir. C t. (U/75).  

\ -. 
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THE INTEREST AXD WELFARE OF THE PUBLIC ____~ _____ --._-_-~ .---- 

The undersigned notes that the interest and welfare of the public is found at 
statutory criteria 111.77 (6)(c). The undersigned further notes that li1.77 (6)(c) 
also provides, in addition to the interest and welfare of the public, a criteria 
relating to the financial ability of the unit of government to meet these costs. 
Since there is no evidence in the record nor any argument advanced by the Employer 
with respect to the inability of the Employer to neet the cost of the proposal, the 
undersigned will consider only that portion of 111.77 (6)(c) dealin with the 
interest and welfare of the public. 

At hearing the Association advanced evidence intending to show that the 
interest and welfare of the public would be better served by the Association 
proposal, because it would result in better trained officers on the street. The 
undersigned has carefully considered the evidence adduced at hearing, as well as 
the argument advanced by the Association with respect thereto, and rejects the 
Association argument. The levels of training required of an officer to serve in a 
police capacity are set by statute, and the record discloses that all part time 
officers of the Employer have met minimum standards. 1n view of the finding that 
part time officers are qualified, the undersigned considers it inappropriate to 
substitute his judgment regarding the qualifications of officers on the street, 
for those of the statute Wlich provides the minimum levels of training. Further- 
more, it would be inconsistent to say that the part time officers have sufficient 
training to serve when full time officers reject overtime; but have insufficient 
training when full tine officers accept overtime assignments. The impact of the 
Association proposal would have the effect described above. It, therefore, follows, 
for the reasons stated above that the Association argument with respect to the 
consideration of law enforcement must be rejected. 

COipARISON OF TBE WAGE$xRS AXD CONDITIONS ___ 
OF EMPLOYNEXT OF THE EXPLOYEES INVOLVED IX THE -- -____- ------ 
ARBITRATIOX PROCEEDIXGS WITH THE WAGES, HOb23 --.______-_-_ 
A?JD COWDITIO!lS OF EXPLOYXENT OF OTHER E!pLOYEES ---.---.~-~------ 
PERFO;U-IING SIXILAR SERVICES ---- -____ 

Evidence was adduced at hearing (Exhibits 13 rhrough 26) which show the 
overtine provisions of nine Collective Bargaining Agreements for nine other 
communities with respect to overtime. The communities involved are Shawano, 
Oshkosh, Clintonville, New London, Ripon, Green Lake County, Adams County, 
Winnebago County, and ykirquette County. In none of the nine exhibits are there 
provisions for the scheduling of overtime as proposed by the Association in the 
instant case. Furthernore, there is no evidence advanced from the Association 
to show that a proposal of the type the Association has advanced in the instant 
case has been adopted by any other parties. In view of the foregoing, the under- 
signed concludes that based on the criteria established at 111.77 (6)(d) the 
Association's offer should be rejected. 

The Association has argued in its brief that there is no showing in the 
record that any of the departments shown in Exhibits 18 through 26 have the same 
type of problem the Berlin Departrr.ent has with reference to the Errployer's policy 
relating to the utilization of part time employees. Since the undersigned has 
earlier in this discussion rejected any Association argument with respect to 
staffing, it is not necessary when considering this criteria to further consider 
the Association's urging with respect to the Association's impact on staffing. 

OVERALL CO?IPEXSATIOM PPZSEXTLY RECEIVED BY THE EU'LOYEFS __-- .-_- 

The Association has argued that their offer will have an impact on the total 
compensation of full tine employees by reason of their being given preference for 
overtime earnings. The undersigned agrees that this consideration is proper in 
view of the statutory criteria found at 111.77 (G)(f). The Association has further 
argued that the wage offer of the Employer, which is acceptable to the Association, 
does not compensate for overtime earnings that would be lost if the Association 
offer on overtime were not accepted. The Association argument in this respect has 
merit. GJnile there is nothing in the record to show specifically the amount of 
potential income loss the full time officers will experience if the Employer's 
offer on this issue is adopted, there can be no other reasonable conclusion than 
that the Employer will avoid overtime costs when possible by assigning part tine 
employees rather than full time employees. Based on this statutory criteria, then, 
the undersigned would find for the Association position. 



OTEER FACTORS - 

111.77 (6)(h) directs the Arbitrator to consider other factors nornally or 
traditionally taken into consideration. The Association has argued thar its proposal 
embodies a practice that has existed over the past several years. The Arbitrator 
believes the fact that the practice has existed over several years is a proper 
factor to consider under 111.77 (6)(h). In considering the Association proposal 
under this factor, however, the undersigned notes that the Association proposal does 
not Eerely incorporate into the Collective Eargaining Agreement the existing practice 
as it was previously known, but enlarges upon it by the inclusion of two new factors 
which are. 

5. Wnen an employee's absence for sickness exceeds one week, the 
employer nay fill the absent employee's shift with part-time 
personnel. When an employee is absent for Court appearances 
which are scheduled more than one week in advance, the employee's 
shift may be filled by part-time personnel. 

6. In the event overtime duty is available, an ecployee who other- 
wise qualifies shall be permitted to work only one of his two 
off days per week. 

From the foregoing, the undersigned concludes that the inclusion of additional 
criteria set forth in the Association proposal for the administration of overtime 
enlarges upon what had been the prior practice, and militates against finding for 
the Association by reason of practice. 

The Arbitrator is also of the opinion that since the overtime policies previously 
agreed to by the parties were specifically designated as experimental, the Association 
argument that the prevailing practice should prevail is diminished. If the undersigned 
were to find that an experimental policy previously negotiated should now be 
incorporated into the Agreement because it has becone a practice, it would have the 
effect of discouraging the parties to engage in experimental agreements in future 
Collective Bargaining Agreements. The Arbitrator believes this to work against the 
interest of both parties to the negotiations, because it would have the result of 
chilling the willingness of the parties to engage in experimentation or trying 
innovative approaches to resolve their disputes. While it is reasonable to nake an 
experimental policy which proves workable a permanent part of the Collective 
Bargaining Agreement, there is evidence in this case showing administrative 
problems with the policy. The testimony of Captain Dobson shows that the adninistra- 
tion of the experimental policy required twenty to thirty hours of his time each 
month. Twenty to thirty hours per month represents approximately 12% to 17% of the 
Captain's time per nonth. In view of the small size of the department; and in view 
of the fact that the Captain has responsi'oility for all administrative problems, as 
well as law enforcement responsibilities; the Arbitrator considers this policy to 
create an excessive administrative burden on the Captain and is, therefore, not a 
policy that has proven workable. It would follow, therefore, that since the pro- 
visions which the Association urges should be adopted by reason of their having the 
stature of prevailing practice, should not be adopted under this set of facts. 

The Association has further argues a policy, if it is to be enforced, should 
have such stature so as to be subject to the Grievance Procedure. The undersigned 
agrees with the Association in principle in this respect, and if the Association's 
proposal were to be adopted by the undersigned, certainly the fact that it should 
be enforceable under the Grievance Procedure is a proper concomitant of that finding. 
However, whether the provision is grievable is not persuasive in determining which 
proposal is to be accepted. 

In the foregoing discussion the undersigned has reviewed the statutory criteria 
with respect to the final proposals of the parties, and based on the evidence adduced 
at hearing, the arguments of the parties, a consideration of the statutory criteria, 
the undersigned is of the opinion that the final offer of the Employer is more reason- 
able for the reasons stated above. The Arbitrator, therefore, n&es the followin?, 
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T h e  fina l  o ffe r  o f th e  knp loye r  is to  b e  inco rpora ted  in to th e  Col lect ive 
E a r g a i n i n g  A g r e e n e n t fo r  th e  yea r  1 3 7 7 . 

D a te d  a t F o n d  d u  L a c , W isconsin,  th is  2 8 th  d a y  o f O c to b e r , 1 9 7 7 . 

Jos.  E . K e r h a n  Is/ 
Jos.  2 . K e i G a n , 
A rbi t rator 
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